UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
M CHAEL DALE CALDWELL and 5 Case No. 88-2339-C

MARGARET SUSAN CALDWELL, . Chapter 7
Debt or s. :

ORDER- - OBJECTI ON TO DEBTORS' CLAIM OF EXEMPTI ON

On March 20, 1989, a hearing was held on Trustee's
objection to Debtors' <claim of exenption. The follow ng
attorneys appeared on behalf of their respective clients:
Douglas J. Reed for Debtors and Robert D. Taha as Chapter 7
Tr ust ee. At the conclusion of said hearing, the Court took
the matter wunder advisenent subject to a briefing schedul e
The Court considers the matter fully submtted.

This is a <core proceeding pursuant to 28 U S.C
8157(b) (2)(B). The Court, upon review of the pleadings,
arguments of counsel, evidence adnmitted and briefs submtted,
now enters its findings and conclusions pursuant to
Fed. R. Bankr.P. 7052.

FI NDI NGS OF FACT

1. Debtors filed a voluntary Chapter 7 petition and
schedul es on October 29, 1988. The Debtor, M chael Dale
Cal dwel | ,clained a "retirement account" valued at $6, 000.00 as
exenmpt under |owa Code 8627.6. Trustee filed an objection to

this claimof exenption.



2. The $6,000.00 retirement account clainmed exenpt by
Debtors is actually tw retirenent accounts: the Bally
Manuf acturing Corporation Profit Sharing Plan ("Profit Sharing
Plan") and the Bally Manufacturing Corporation Savings Plan
(" Savings Plan").

3. The Profit Sharing Plan is an ERISA (Enploynent
Retirement Income Security Act, 29 U S.C 81001 et seq.) plan
and contains ERISA transfer restrictions. Access and contro
of the Profit Sharing Plan are in the hands of a trustee
authorized to hold the assets of the plan for the benefit of
pl an participants. Under the Profit Sharing Plan, al |
contributions are made by Debtor's enployer and this plan
provides retirenment, disability and death benefits. Enployees
covered by this plan are entitled to the vested portion of
account upon termnmi nation and enpl oyees are allowed to borrow
from said Plan subject to loan use requirenents and |oan
anmopunt |imtations. Debtor is 40 percent vested in the
account bal ance of $7, 425. 49,

4. The Savings Plan is an ERI SA plan and contains ERI SA
transfer restrictions. Ot her provisions of the Savings Plan
are simlar to the Profit Sharing Plan. The Savings Plan is
conprised of 50 percent contributions by the Debtor and 50
percent matching contributions by the Debtor's enployer.
Debt or has an account bal ance of $4,861.67 in the Savings Plan

and is 100 percent vested in that plan.



5. At the tinme of the filing of this bankruptcy case,
M chael Caldwell was a 25-year-old individual, in excellent
health, with no dependents. Margaret Caldwell is also in good

health and also in her twenties.

6. On Debtors' Schedul e of Current Income and Expenses,
Debtors' incone of $1,280.00 exceeds Debtors' expenses of
$1, 158. 00.

7. Margaret Caldwell was tenporarily unenployed but
earned $8, 000. 00 during 1987.

DI SCUSSI ON

. 11 U.S.C. 8541 Property of the Estate

11 U.S.C. 8541(a) provides in pertinent part:

(a) The commencenent of a case under 8301,
302, or 303 of this title creates an
est at e. Such estate is conprised of
all the following property, wherever
| ocated and by whonever hel d:

(1) Except as provided in subsections
(b) and (c)(2) of this section,
all legal or equitable interests

of the debtor and property as of
t he commencenent of the case...

Congress intended the scope of the bankruptcy estate under 11
U S.C. 8541 to be quite broad. In re Graham 726 F.2d 1268,
1270 (8th Cir. 1984).

11 U.S.C. 8541(c)(1) provides generally that restrictions

on the transfer of the debtor's interest in property will not



prevent



inclusion of such a property interest in the estate. ld. at
1270. However, 11 U S.C. 8541(c)(2) states the follow ng
exception to 11 U.S.C. 8541(c)(1):

A restriction on the transfer of a

beneficial interest of the debtor in a

trust that is enforceable under applicable

nonbankruptcy law is enforceable in a case

under this title.

Congress intended 11 U. S.C. 8541(c)(2) to preserve the

status of traditional spendthrift trusts as recognized by

state | aw. In re Swanson, 873 F.2d 1121, 1123 (8th Cir.

1989); In re Graham 726 F.2d at 1271. The Eighth Circuit

interprets 11 U.S.C. 8541(c)(2) narrowmy because a broad
reading of this exclusion runs afoul of the policy sought to

be furthered through the Bankruptcy Code. In re Swanson, 873

F.2d at 1124. "Section 541(c)(2) thus strikes a delicate
bal ance between enlarging the bankruptcy estate, while stil
honoring the spendthrift trust owner's w shes under state
[aw. " |d. at 1124.

I n Swanson, the court analyzed a non-ERISA retirenent
fund, containing M nnesota statutory transfer restrictions,
under M nnesota spendthrift trust law. The court stated that
spendthrift trusts are recognized and enforced under M nnesota

| aw, but M nnesota | aw does not explicitly discuss many of the

requirenents typically inposed upon spendthrift trusts. | d.
at 1123. The court then concluded that the retirement fund
was not a spendthrift trust under M nnesota law. 1d. at 1124.



In reaching this conclusion, the Eighth Circuit Court stated:



We do not believe that the Fund has the
necessary characteristics of a traditiona

spendthrift trust to exclude it from the
bankruptcy estate pursuant to 8541(c)(2).
Not ably, the Fund violates the rule that
prohi bits the beneficiary of a spendthrift
trust from also being its settlor. The
fact that the contributions to the Fund are
made, at Jleast in part, by the debtors
conpels the conclusion that the fund would
not be a valid spendthrift trust under
M nnesota | aw.

In addition, our conclusion that the Fund
does not qualify as a spendthrift trust
under M nnesota law is conpelled by the
fact that the debtors are able to exercise
dom ni on and control over the nmonies in the

Fund. (Fund) nenmbers are entitled to a
refund of their contributions to the Fund
on term nation of enploynent. While this

is avery limted right of control over the
funds, the ability of the beneficiary to
control trust assets in any way is inimcal
to the policies underlying the spendthrift
trust. W believe that the Fund is
actually a form of deferred conpensation,
whereas a spendthrift trust is generally
used to provide the nmaintenance and support
of its beneficiaries.

Id. at 1124.

In the instant case, this Court nust analyze the Profit
Sharing Plan and Savings Plan under lowa |law. The record does
not indicate that any other |aw would govern this plan. See

In Re Montgonery, 104 B.R 112, 114 (Bankr. N.D. lowa 1989).

lowa |aw generally recognizes and upholds the validity of

spendthrift trusts. Matter of Estate of Dodge, 281 N W 2d

447, 450 (lowa 1979). The |ate Honorable WIIliam W Thi nnes,
U.S. Bankruptcy Judge for the Northern District of |owa,

sunmari zed lowa spendthrift trust |aw



Spendthrift trusts are trusts created to
mai ntain a designated beneficiary and to
insulate the fund from clains of the

beneficiary's creditors. In re Graham 24
B.R 305, 310 (Bankr. N.D. lowa 1982).
CGeneral l vy, a settlor cannot make a
spendthrift trust for his own benefit. See

e.g. DeRousse v. Williams, 181 lowa 379,
389, 164 N.W 896, 899 (1917); Harrison v.
City National Bank of Clinton, lowa, 210
F. Supp. 362, 370 (S. D | owa 1962) ;
RESTATEMENT ( Second) OF TRUSTS, 8§156.

In re Schwartz, 58 B.R 606, 607 (Bankr. N.D. lowa 1984).

This Court does not find a distinction between |owa
spendthrift trust law and the Eighth Circuit's interpretation
of M nnesota spendthrift trust law in Swanson. Ther ef or e,
this Court's determ nation of whether the retirement fund is a
spendthrift trust under lowa law is controlled by the Swanson
hol di ng.

In the instant case, the Profit Sharing Plan and Savi ngs
Pl an contain ERISA transfer restrictions. However, enpl oyees
make contributions to the Savings Pl an. Further, enployees
are entitled to a refund to the vested portion of their Profit
Sharing Plan or Savings Plan upon termni nation of enploynent.
Finally, the Profit Sharing Plan and Savings Plan allow the
enpl oyee to borrow from said plans subject to |oan use
requirenents and loan anount |imtations. Therefore, the
Profit Sharing Plan and Savings Plan are not spendthrift

Trusts. See In re Swanson, 873 F.2d at 1123-1124. The pl ans

thus are not excluded from the bankruptcy estate under 11

U S.C. 8541(c)(2) and are property of Debtors' estate under 11



U.S.C. §541(a).



1. Exempt fromthe Bankruptcy Estate

11 U. S.C. 8522(b) provides in pertinent part:

Not wi t hstanding 8541 of this title, an
i ndi vi dual debtor may exempt from property
of the estate the property listed in either

paragraph (1) or, in the alternative
paragraph (2) of this subsection... Such
property is—

(1) property that is specified under sub-
section (d) of this section, unless
the State law that is applicable to
t he debtor wunder paragraph (2)(a) of
this subsection specifically does not
so authorize; or, in the alternative,

(2) (A any property that is exenpt under
federal |aw, other than subsection (d)
of this section, or State or local |aw
that is applicable on the date of the
filing of the petition at the place in
which the debtor's domcile has been
| ocated for the 180 days inmmediately
preceding the date of the filing of
the petition...

A. 11 U.S.C. §522(b)(1).

As permtted by 11 U S.C. 8522(b)(1), lowa opted out of
the federal exenptions set forth in 11 U S. C 8522(d) by
operation of Ilowa Code §8627.10. Therefore, 11 U S.C
§522(b) (1) is inapplicable.

B. 11 U.S.C. §522(b)(2)(A).

Concerning exenption under federal law pursuant to
8522(b)(2)(A), the E ghth Circuit nmade it clear that any
prohi bition on assignment or alienation pursuant to 29 U S.C.

8§1056(d) (ERISA) or 26 U.S.C. 8401(a) (IRC) did not constitute

10



a federal exenption under 11 U S.C. 8522(b)(2)(A). In re
Graham 726 F.2d at 1273-1274. The i ssue therefore is whether

the Profit Sharing Plan and Savings Plan are exenpt under |owa

I aw.

The appl i cabl e exenption statute i's | owa Code
8627.6(8) (e). | owa Code 8627.6(8)(e) provides in pertinent
part:

A debtor who is a resident of this state
may hol d exenpt from execution t he
foll owi ng property:

(8) the debtors' rights in:

(e) A paynent wunder a pension,

annuity, or simlar pl an or
contract on account of illness,
disability, death, age or length
of service, to t he ext ent

reasonabl y necessary for t he
support of the debtor and any
dependent of the debtor.
A threshhold issue is whether ERISA 8514(a), as codified
at 29 U.S.C. 8l1l144(a), preenpts lowa Code 8627.6(8)(e). ERISA
8514(a) preenpts any and all state |aws that make reference to

ERI SA pl ans even when those state |laws are consistent with the

federal statutory scheme. Mackey v. Lanier Collections Agency

& Service, Inc., 486 U S. 825, 100 L.Ed.2d 836, 108 S.Ct. 2182

(1988). A mpjority of courts appear to hold that where an
exenption statute refers to ERISA or to attendant |IRS
provi sions, ERISA 8514(a) preenpts said exenption. See In re
Conroy, 110 B.R 492 (Bankr. D. Montana 1990) (cites nunerous

11



cases finding both specific and general state exenption
statues preenpted). In the instant case, |l owa Code
8627.6(8)(e) does not nmake any reference to ERISA or to
attendant | RS provisions. Therefore, it is not preenmpted by
ERI SA §514(a).

Trust ee does not dispute that the Profit Sharing Plan and
Savings Plan fit the definition of a pension, annuity, or
simlar plan or contract under Jlowa Code 8627.6(8)(e).
However, Trustee asserts that the retirenment plan is not
"reasonably necessary"” for Debtors' support under |owa Code
8627.6(8)(e).

In construing 8627.6(8)(e), the court in In re Flygstad,

56 B.R. 884 (Bankr. ND. lowa 1986) set out nunerous factors
that nmust be considered on a case-by-case basis to determ ne
if a plan is "reasonably necessary"” for debtor's support.

This Court has adopted this 11 factor test in |In the Matter of

Hunt, No. 87-2850, slip op. (Bankr. S.D. |lowa, Septenber 27,
1988). The Flygstad factors factors are:
(1) Debtor's pr esent and anti ci pat ed
living expenses;

(2) Debtor's pr esent and anti ci pat ed
income fromall sources;

(3) Age of the debtor and dependents;
(4) Health of the debtor and dependents;

(5 Debtor's ability to work and earn a
living;
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(6) Debtor's job skills, training, and
educati on;

(7) Debtor's ot her asset s, i ncl udi ng
exenpt assets;

(8) Liquidity of other assets;

(9) Debtor's ability to save for
retirenment;

(10) Speci al needs  of the debtor and
dependents; and

(11) Debtor's financial obligations, e.g.,
al i mony or support paynents.
Id. at 889, 890.

In the instant case, Debtors' income of $1,280.00 exceeds
their expenses of $1,158.00; Debtors' have no special health
probl ens; Debtors have the ability to work and earn a |iving;
Debtors are in their twenties; and Debtors have the ability to
save for retirenent. Therefore, the Court finds that the
Profit Sharing Plan and Savings Plan are not reasonably

necessary for Debtors' support.

CONCLUSI ON AND ORDER

VWHEREFORE, based on the foregoing analysis, the Court
concludes that the Bally Profit Sharing Plan and Bally Savings
Plan are property of the estate under 11 U S.C. 8541 and are
not exenpt under |owa Code 8627.6(8)(e).

I T IS ACCORDI NGLY ORDERED that Trustee's objection to
Debtors' claimof exenption is sustained.

LET JUDGVENT ENTER ACCORDI NGLY.
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Dated this

25t h

[ —

day of Septenber, 1990.

Russel | J. Hil
U. S. Bankruptcy Judge
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